FAR PART 12 – ACQUISITION OF COMMERCIAL ITEMS

1. What is the policy regarding acquisition of commercial items?  12.101

Agencies shall --

(a) Conduct market research to determine whether commercial items or nondevelopmental items are available that could meet the agency's requirements;

(b) Acquire commercial items or nondevelopmental items when they are available to meet the needs of the agency; and

(c) Require prime contractors and subcontractors at all tiers to incorporate, to the maximum extent practicable, commercial items or nondevelopmental items as components of items supplied to the agency
2. Can Contracting Officers use FAR Part 12 along with the policies and procedures in FAR Part 13, Simplified Acquisition Procedures, FAR Part 14, Sealed Bidding, or FAR Part 15, Contracting by Negotiation?  12.102(b)

b) Contracting officers shall use the policies in this part in conjunction with the policies and procedures for solicitation, evaluation and award prescribed in Part 13, Simplified Acquisition Procedures; Part 14, Sealed Bidding; or Part 15, Contracting by Negotiation, as appropriate for the particular acquisition
3. FAR Part 12 does not apply to acquisition of commercial items under which circumstances? 12.102(d)

d) This part shall not apply to the acquisition of commercial items --

(1) At or below the micro-purchase threshold;
(2) Using the Standard Form 44 (see 13.306);
(3) Using the imprest fund (see 13.305);
(4) Using the Governmentwide commercial purchase card; or

(5) Directly from another Federal agency
4. Generally, for acquisitions in excess of the simplified acquisition threshold, an agency’s statement of need for a commercial item will describe the type of product or service to be acquired and explain how the agency intends to use the product or service in terms of    function to be performed, performance requirement or essential physical characteristics. 12.202(b)

5.  Consistent with the requirements of 5.203(b) and (h), the contracting officer may allow fewer than _____30_________ days response time for receipt of offers for commercial items.  12.205(c)    

6. What contract types may be used for purchase of commercial items?  12.207

Agencies shall use firm-fixed-price contracts or fixed-price contracts with economic price adjustment for the acquisition of commercial items. Indefinite-delivery contracts (see Subpart 16.5) may be used where the prices are established based on a firm-fixed-price or fixed-price with economic price adjustment. Use of any other contract type to acquire commercial items is prohibited.
7. T/F  Contracts for commercial items shall rely on contractor’s existing quality assurance systems as a substitute for Government inspection and testing before tender for acceptance unless customary market practices for the commercial item being acquired include in-process inspection. True.  12.208

8. T/F  Customary market practice for some commercial items may include buyer contract financing.

12.210  True
9. T/F  The contracting officer shall presume that data delivered under a contract for commercial items was developed exclusively at private expense. 12.211  True

10. T/F  Except as provided by agency-specific statutes, the Government shall acquire only the technical data and the rights in that data customarily provided to the public with a commercial item or process. 12.211 True
11. T/F  Commercial computer software or commercial computer software documentation shall be acquired under licenses customarily provided to the public to the extent such licenses are consistent with Federal law and otherwise satisfy the Government’s needs.  12.212  True
12. Cost  Accounting  Standards  (CAS) do not apply to contacts and subcontracts for the acquisition of commercial items when these contracts and subcontracts are firm-fixed price or fixed-price with economic price adjustment (provided that the price adjustment is not based on actual costs incurred).  12.214

13.   T/F  The contracting officer may include in solicitations and contracts by addendum other  FAR provisions and clauses when their use is consistent with the limitations contained in 12.302.  What are examples of these clauses?  12.301(e)  True  1) The contracting officer may include appropriate clauses when an indefinite-delivery type of contract will be used. The clauses prescribed at 16.505 may be used for this purpose.(2) The contracting officer may include appropriate provisions and clauses when the use of options is in the Government's interest. The provisions and clauses prescribed in 17.208 may be used for this purpose. If the provision at 52.212-2 is used, paragraph (b) provides for the evaluation of options.

(3) The contracting officer may use the provisions and clauses contained in Part 23 regarding the use of recovered material when appropriate for the item being acquired.

14.  What is the policy with regard to tailoring inconsistent with customary commercial practice?  12.302(c)  Tailoring inconsistent with customary commercial practice. The contracting officer shall not tailor any clause or otherwise include any additional terms or conditions in a solicitation or contract for commercial items in a manner that is inconsistent with customary commercial practice for the item being acquired unless a waiver is approved in accordance with agency procedures. The request for waiver must describe the customary commercial practice found in the marketplace, support the need to include a term or condition that is inconsistent with that practice and include a determination that use of the customary commercial practice is inconsistent with the needs of the Government. A waiver may be requested for an individual or class of contracts for that specific item.
15.T/F  The requirements of FAR Part 49 apply when terminating contracts for commercial items?  12.403

False. The clause at 52.212-4 permits the Government to terminate a contract for commercial items either for the convenience of the Government or for cause. However, the paragraphs in 52.212-4 entitled "Termination for the Government's Convenience" and "Termination for Cause" contain concepts which differ from those contained in the termination clauses prescribed in Part 49. Consequently, the requirements of Part 49 do not apply when terminating contracts for commercial items and contracting officers shall follow the procedures in this section. Contracting officers may continue to use Part 49 as guidance to the extent that Part 49 does not conflict with this section and the language of the termination paragraphs in 52.212-4.

16. What two types of termination relate to commercial items? 12.403(c), (d)  Cause  and  Term  for  Convenience.
17.  What is a termination for cause?  12.403(c) (1) The paragraph in 52.212-4 entitled "Excusable Delay" requires contractors notify the contracting officer as soon as possible after commencement of any excusable delay. In most situations, this requirement should eliminate the need for a show cause notice prior to terminating a contract. The contracting officer shall send a cure notice prior to terminating a contract for a reason other than late delivery.
17. What are the Government’s rights after a termination for cause? 12.403(c)(2)

(2) The Government's rights after a termination for cause shall include all the remedies available to any buyer in the marketplace. The Government's preferred remedy will be to acquire similar items from another contractor and to charge the defaulted contractor with any excess reprocurement costs together with any incidental or consequential damages incurred because of the termination
19. Under a termination for convenience involving commercial items, the contractor shall be paid what amount? 12.403(d) (i) The percentage of the contract price reflecting the percentage of the work performed prior to the notice of the termination, and

(ii) Any charges the contractor can demonstrate directly resulted from the termination. The contractor may demonstrate such charges using its standard record keeping system and is not required to comply with the cost accounting standards or the contract cost principles in Part 31. The Government does not have any right to audit the contractor's records solely because of the termination for convenience
20.  What is the implied warranty of merchantability?  12.404(a)(1) (1) The implied warranty of merchantability provides that an item is reasonably fit for the ordinary purposes for which such items are used. The items must be of at least average, fair or medium-grade quality and must be comparable in quality to those that will pass without objection in the trade or market for items of the same description
21. . What is the implied warranty of fitness for a particular purpose?  12.404(a)(2) (2) The implied warranty of fitness for a particular purpose provides that an item is fit for use for the particular purpose for which the Government will use the items. The Government can rely upon an implied warranty of fitness for particular purpose when --

(i) The seller knows the particular purpose for which the Government intends to use the item; and

(ii) The Government relied upon the contractor's skill and judgment that the item would be appropriate for that particular purpose.
22.  T/F  The Federal Acquisition Streamlining Act of 1994 requires contracting officers to take advantage of commercial warranties.  12.404(b)  True
23.The contracting officer should analyze any commercial warranty to determine what? 12.404(b)(1)

(1) Any express warranty the Government intends to rely upon must meet the needs of the Government. The contracting officer should analyze any commercial warranty to determine if --

(i) The warranty is adequate to protect the needs of the Government, e.g., items covered by the warranty and length of warranty;

(ii) The terms allow the Government effective postaward administration of the warranty to include the identification of warranted items, procedures for the return of warranted items to the contractor for repair or replacement, and collection of product performance information; and

(iii) The warranty is cost-effective.
24.T/F  FAR Part 12 applies to any contract or subcontract at any tier for the acquisition of commercial items.  12.501  True

25.  What laws are not applicable to executive agency contracts for the acquisition of commercial items? 12.503   (1) 41 U.S.C.43, Walsh-Healey Act (see Subpart 22.6).

(2) 41 U.S.C.254(a) and 10 U.S.C.2306(b), Contingent Fees (see 3.404).

(3) 41 U.S.C.416(a)(6), Minimum Response Time for Offers under Office of Federal Procurement Policy Act (see 5.203).

(1) 41 U.S.C.701, et seq., Drug-Free Workplace Act of 1988 (see 23.501).

26. T/F  When using the simplified acquisition procedures in Part 13, contracting officers are not required to describe the relative importance of evaluation factors.  12.602  True.
27. T/F  For many commercial items, the evaluation criteria may not be more detailed than technical (capability of the item offered to meet the agency need), price and past performance.  12.602(b) 

True. (b) Offers shall be evaluated in accordance with the criteria contained in the solicitation. For many commercial items, the criteria need not be more detailed than technical (capability of the item offered to meet the agency need), price and past performance. Technical capability may be evaluated by how well the proposed products meet the Government requirement instead of predetermined subfactors. Solicitations for commercial items do not have to contain subfactors for technical capability when the solicitation adequately describes the item's intended use. A technical evaluation would normally include examination of such things as product literature, product samples (if requested), technical features and warranty provisions. Past performance shall be evaluated in accordance with the procedures in 13.106 or Subpart 15.3, as applicable. The contracting officer shall ensure the instructions provided in the provision at 52.212-1, Instructions to Offerors -- Commercial Items, and the evaluation criteria provided in the provision at 52.212-2, Evaluation -- Commercial Items, are in agreement
28.What is the streamlined solicitation for commercial items?  12.603  

This procedure combines the Commerce Business Daily (CBD) synopsis required by 5.203 and the issuance of the solicitation into a single document with the following limitations:

(1) Section 5.207 limits submissions to the CBD to 12,000 textual characters (approximately 3 1/2 single-spaced pages).

(2) This combined CBD synopsis/solicitation is only appropriate where the solicitation is relatively simple and is not recommended for use when lengthy addenda to the solicitation are necessary.

(b) When using the combined synopsis/solicitation procedure, the SF 1449 is not used for issuing the solicitation.
29.What response time must be established when using the combined CBD synopsis/solicitation? 12.603(c)(3) (ii) When using the combined CBD synopsis/solicitation, contracting officers shall establish a response time in accordance with 5.203(b) (but see 5.203(h)).
28. 30. Is it necessary to publish a separate CBD synopsis 15 days before the issuance of a solicitation when using a streamlined solicitation for commercial items? 12.603(c)(3)  NO. (i) Because the CBD synopsis and solicitation are contained in a single document, it is not necessary to publish a separate CBD synopsis 15 days before the issuance of the solicitation
