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UNIT 2

PRINCIPLES AND POLICIES OF AIR FORCE SERVICE CONTRACTING
Objectives:

a.  Explain the importance of conflicts of interest and standards of conduct

b.  Discuss the principles of OMB Circular A-76

c.  Identify basic principles of contract law

d.  Explain unauthorized commitments

e.  Explain the Freedom of Information Act
Conflicts of Interests and Standards of Conduct

What are government standards of conduct?

In order to maintain the public confidence in the federal procurement process, it is necessary that government and contractor employees follow exemplary standards of conduct.  There are numerous statutory and regulatory provisions, which give guidance on the standards that are expected to be followed, and which and prescribing stringent penalties for noncompliance.  In this study guide and workbook, we discuss these standards in two broad categories:

· Those dealing with improper influence on government decisions and 

· Those requiring honesty and disclosure of relevant facts in dealing with the government.

Why are standards of conduct so important in the government procurement process?

Government decisions in the procurement process must be objective in fact and appearance.  Favoritism or other improper motives have no place in the award or administration of public contracts.  Thus, the government has by statute and regulation prohibited activity that would improperly influence decision-making or would appear to do so.  Following are areas of concern:

· Bribery:  To offer or give something of value to a government official or for a government official to solicit or receive something of value in return for preferential treatment.  Bribery is a criminal offense.
· Gratuities:  a crime when offered or given to a government official or when a government official solicits or receives a gratuity.  To be categorized as a gratu​ity, the item being offered must be "a thing of value" and be presented with the “intent of corruption”.  As a participant in the acquisition process, you must constantly keep yourself "on-guard" to improper actions or those that can be construed as such.  Understand, beware, and act within the guidelines we've discussed.

· Gifts:  Gift includes any gratuity, favor, discount, entertainment, hospitality, loan, forbearance, or other item having monetary value.  It includes services as well as gifts of training, transportation, local travel, lodgings and meals, whether provided in-kind by purchase of a ticket, payment in advance, or reimbursement after the expense has been incurred.  It does not include:

· Modest items of food and refreshments, such as soft drinks, coffee and donuts, offered other than as part of a meal;

· Greeting cards and items with little intrinsic value, such as plaques, certificates, and trophies, which are intended solely for presentation;

· Loans from banks and other financial institutions on terms generally available to the public;

· Opportunities and benefits including favorable rates and commercial discounts, available to the public or to a class consisting of all government employees or all uniformed personnel, whether or not restricted on the basis of geographic considerations;

· Rewards and prizes given to competitors in contests or events, including random drawings, open to the public unless the employee’s entry into the contest is required as part of his official duties;

· Pension and other benefits resulting from continued participation in an employee welfare and benefits plan maintained by a former employer;

· Anything which is paid for by the government or secured by the government under government contract;

· Any gift accepted by the government under specific statutory authority;

· Anything for which market value is paid by the employee. 

An employee shall not, directly or indirectly solicit or accept a gift from a prohibited source or given because of the employee’s official position. Not withstanding any exception, employees shall not 

· Accept a gift in return for being influenced in the performance of an official act; 

· Solicit or coerce the offering of a gift; or
· Accept gifts from the same or different sources on a basis so frequent that a reasonable person would be led to believe the employee is using his office for private gain.
Gifts may be accepted in accordance with the below listed circumstances.  Even though acceptance of a gift in accordance with one of these exceptions may be permitted it is never inappropriate and frequently prudent for an employee to decline a gift offered by the prohibited source or because of his official position.

· Gifts of $20.00 or less.  An employee may accept unsolicited gifts having an aggregate market value of $20 or less per source per occasion, provided that the aggregate market value of individual gifts received from any one person shall not exceed $50.00 in a calendar year.  

· Gifts based on a personal relationship.  An employee may accept a gift given under circumstances, which make it clear that the gift is motivated, by a family relationship or personal friendship rather than the position of the employee.  Relevant factors in making such a determination include the history of the relationship and whether the family member or friend personally pays for the gift.

· Discounts and similar benefits

· Awards and honorary degrees.

· Gifts based on outside business or employment relationships.

· Gifts in connection with political activities permitted by the Hatch Reform Amendments.  

· Widely attended gatherings and other events

· Social invitations from persons other than prohibited sources

· Meals, refreshments, and entertainment in foreign areas

· Gifts to the President or Vice President

· Gifts authorized by supplemental agency regulation

· Gifts accepted under specific statutory authority

Is there a standard imposed upon the contractors with whom we do business?

One of the most important requirements of the public contracting process is that contractors and subcontractors be honest in their dealings with governmental agencies and contractors.  In federal contracting this requirement is supported via a number of criminal and civil statutes imposing a variety of penalties on contractors and others who do not comply with the minimum standards of disclosure and honesty.  This includes false claims, false statements, con​spiracy, noncompetitive practices, and collusive bidding.

Are there penalties for violating ethical standards of conduct?

In general, Air Force personnel may be subject to criminal penalties if they solicit, accept, or agree to accept anything of value in return for performing or refraining from performing an official act.  For example, how do perceive the following situation?

“Many companies have offered me box seat tickets to football games, health club memberships, travel on their corporate jet to meetings we both have to attend and to pay for our business lunches.  There are no strings attached, so can I accept their offers?”
Air Force personnel and their immediate families must not: solicit, accept or agree to accept any gratuity for themselves, members of their families, or others, either directly or indirectly, from or for any source that's engaged in or seeks business or financial relations of any sort with any DoD component or have interests that may be substantially affected by the performance or nonperformance of the official duties of DoD personnel.

Air Force personnel or their families who accept gratuities, no matter how innocently tendered and received, from those who have or seek business with DoD and from those whose business interests are affected by Department functions may:

· Be a source of embarrassment to the Department.

· Affect the objective judgment of DoD personnel involved.

· Impair public confidence in the integrity of the Government

What is the code of ethics for government service?

Any person in Government service should:

· Put loyalty to the highest moral principles and to country above loyalty to persons, party, or Government department.

· Uphold the Constitution, laws, and regulations of the United States and of all governments therein and never be a party to their evasion.

· Give a full day's labor for a full day's pay, giving earnest effort and best thought to the performance of duties.

· Seek to find and employ more efficient and economical ways of getting tasks accomplished.

· Never discriminate unfairly by dispensing of special favors or privileges to anyone, whether for remuneration or not; and never accept, for himself or herself or for family members, favors and benefits under circumstances which might be construed by reasonable persons as influencing the performance of governmental duties.

· Make no private promises of any kind binding upon the duties of office, since a Government employee has no private word, which can be binding on public duty.
· Never engage in any business with the Government, either directly or indirectly, which is inconsistent with the conscientious performance of governmental duties.
· 
· Never use any information gained confidentially in the performance of government duties as a means for making private profit.

· Expose corruption wherever discovered. 

· Uphold these principles, ever conscious that public office is a public trust.

NOTE: AIR FORCE PERSONNEL MAY SEEK ADDITIONAL CLARIFICATION OF THE ETHICS AND RELATED STATUTES FROM THE LEGAL OFFICE THAT SERVICES THEIR ORGANIZATIONS OR ACTIVITY.  REMEMBER, IGNORANCE IS NEVER A VALID EXCUSE FOR WRONGDOING.

2.3 OMB Circular A-76






















In order to understand services acquisitions and the necessity for quality assurance, you must familiarize yourself with the policies and procedures that are inherent in the service contracting process.  We will begin with the foundation of service contracting; Office of Management and Budget (OMB) Circular A-76.  OMB Circular A-76 outlines the history of the quality assurance arena and discusses the responsibilities of key personnel in the acquisition process.
What is A-76?

Office of Management and Budget (OMB) Circular A-76 helps the government to determine whether it is less expensive to obtain the essential services from a contractor or perform the work in-house.  The primary reason for the current emphasis on A-76 studies is to reap cost savings that may be used to fund modernization.  

A-76 prescribes the following three distinct concepts:
1. 
2. 
3. 
· Achieve Economy and Enhance Productivity.  Competition enhances quality, economy, and productivity.  Whenever commercial sector performance of a government operated commercial activity is permissible, comparison of the cost of contracting and the cost of in-house performance shall be performed to determine who will do the work.


· Retains Governmental Functions In-House.  Certain functions are inherently governmental in nature, being so intimately related to the public interest as to mandate performance only by federal employees.  These functions are not in competition with the commercial sector.  Therefore, government employees shall perform these functions. 
· Rely on the Commercial Sector.  The federal government shall rely on commercially available sources to provide commercial products and services.  In accordance with the provisions of OMB Circular A-76, the government shall not start or carry on any activity to provide a commercial product or service if the product or service can be procured more economically from a commercial source.
An A-76 cost comparison always generates savings.  The process assures the in-house workforce that an equitable process exists, so as to minimize adverse impacts on morale and continuity.  
The cost comparison is the process of developing a cost estimate for performance of a commercial activity by AF civilian employees and comparing it to the cost to the government for contract performance.  The cost comparison process consists of the following six major components:

· The development of a statement of work and quality assurance surveillance plan;
· The performance of a management study to determine the government’s most efficient organization (MEO); 
· The development of an in-house government cost estimate; 
· Issuance of the request for proposal (RFP) or (IFB); 
· The comparison of the in-house bid against a proposed contract; and 
· The administrative appeal process, which is designed to assure that all costs entered on the Cost Comparison Form (CCF) are fair, accurate and calculated in accordance with OMB Circular A-76.  Cost comparisons should be completed within 18 months for a single activity or 36 months for multiple activities.  

The Management Plan describes the government’s Most Efficient Organization (MEO) and is the basis of the government’s in-house cost estimates.  The MEO is the government’s in-house organization to perform a commercial activity.  The management plan, which must reflect the scope of the statement of work, should identify the organizational structures, staffing and operating procedures, equipment, transition and inspection plans necessary to ensure that the in-house activity is performed in an efficient and cost effective manner.  

Under OMB Circular A-76 studies, a Steering Group is formed and is the responsibility of the wing manpower organization.  This group’s responsibilities are similar to those of a Business Requirements Advisory Group (BRAG).  If the cost comparison determines that the function under study should be contracted out, the A-76 steering group would be replaced by a BRAG to assume the administration of the service and follow-on requirements.  During the solicitation, proposal evaluation and contract award portion of the acquisition cycle, a source selection team might be formed which would include members of the BRAG along with other members as might be required.  Remember, the BRAG is not a Source Selection Evaluation Team, nor do the BRAG activities substitute for formal acquisition planning.  We will take a closer look at the BRAG in Unit 4 of this course.
2.2 Key Regulations and Manuals


The Federal Acquisition Regulation (FAR) is the basis for contracting’s regulatory guidance.  The FAR was created from the Office of Federal Procurement Policy Act of 1974, as amended by Public Law 96-83 and other Federal policy letters and directives.  Department of Defense (DoD), Air Force (AF), and Major Commands (MAJCOMs) supplements, provide specific guidance on each agency’s policies and procedures.  
Other regulations and manuals used in conjunction with the QA Program are:

· AFI 63-124, Performance Based Service Contracts (PBSC) – Prescribes and explains how to develop acquisition plans, determine agency needs, acquire services and implement PBSC and quality assurance.

· AFI 64-109, Local Purchase Program - Establishes the local purchase program and explains the responsibilities and functions of base contracting officers and commanders.

· AFI 63-501, AF Acquisition Quality Program - Prescribes policy and assigns responsibilities for implementing effective Air Force quality assurance programs.

· DoD 5500.7R Joint Ethics Regulation - Applicable to all AF personnel/employees (including QAP).  Explains standards of conduct relating to possible conflicts between private interests and official duties, regardless of assignment.

· AFI 51-1101, AF Procurement Fraud Remedies Program - Formalizes the AF commitment to prevent and eliminate fraud, waste, and abuse.  Also covers contractual activities and personnel involved with writing, awarding, administering government contracts.

2.3 Contract Law

What is the difference between government contract law and the uniform commercial code?
The main difference between the two is the "public trust.”  As government employees and trustees of the public's money, we are responsible to ensure that services, commodities, and construction contracts are ethical and withstand any and all public scrutiny.

The government's power to contract comes from the Constitution; however, contracts are developed and entered into by people.  People involved with government contracting fall into one of three main categories: principal, agent, or third party.  From this division we can now progress to the next step in addressing the principles of law and the law of agency.

How can the government contract for services?

In the principles found in the law of agency, agency is a means by which one party, known as the principal, appoints another party, known as the agent, to enter into a business or contractual relationship with another party(s), known as the third party(s).  When working with these parties, the agent can legally bind the principal to the third party, provided the agent is acting within authority(s) established and given by the principal.  Accordingly, these relationships are legally binding on both the principal and the third party(s); however, they are not binding between the agent and the third party(s); the agent is not acting on his own behalf but on behalf of the principal.  In government contracts, the government is the principal, contracting officers are the agents, and the contractor becomes the third party.

The head of each executive department and independent establishment of the government has authority to act on behalf of the United States in purchasing, where necessary, for the agency's functions.  In the Air Force, this authority is delegated to contracting officers.  Remember, this authority can be terminated at will and at any time by the appointing individual or by higher authority.

Who has the legal authority to contract for the government?

The contracting officer, as an agent of the government, may possess expressed or implied authority, or a combination of authorities.
· Expressed authority - granted, in writing to an agent and has specific limits and stipulations. 
· Implied authority - level of authority indicated or implied by the agent’s position.  
The contracting officer (CO) is the government's representative for entering into, administering, and terminating contracts.  COs are the only persons authorized to enter into contracts on behalf of the government.  When an individual is being considered for appointment to contracting officer status, he or she is evaluated, selected and appointed via formal procedures and specific guidelines.

The selection process for contracting officers is much like that for QAP.  The selection criteria for COs encompass experience, knowledge, education, and acquisition training.  Following extensive evaluation and selection procedures, an individual is appointed to the position of contracting officer, via the SF 1402, Certificate of Appointment.  The SF 1402 details certain limitations and conditions on the contracting officer's authority.  Like QAP, contracting officers have specific responsibilities.  The Contracting Officer must:

· Ensure all legal and regulatory guidance is followed

· Ensure adequate funds are available

· Ensure contractors are treated fairly and impartially.

· Get advice from specialists in audit, legal, engineering, transportation, and other fields, as necessary

· Ensure compliance with the terms of the contracts

· Safeguard the interests of the United States in its contractual relationships

These are the most important responsibilities, however, the CO may be required to perform other duties as prescribed by their MAJCOM or local office policies.

SPECIAL NOTE: A contracting officer is an agent of the government and, as such, is responsible and accountable for his/her actions.  If the contracting officer should exceed his/her authorities, they maybe held personally liable for their improper actions.


Authority of QAP

Quality Assurance Personnel (QAP) also have authority set forth for use when performing duties as a QAP.  This authority is considered to be legal authority.  Unlike the contracting officer, the QAP has only expressed authority.  The extent of QAP authority is the expressed authority specifically detailed in a letter issued by the contracting officer describing QAP duties, responsibilities, and limitations.  Because of these specific limits, the contracting officer also sends a letter to the contractor identifying the QAP’s name, duties, and limitations.

Under the rules of expressed authority, QAP may not exceed their authority, nor act in such a manner as to imply that he/she possesses limits of authority other than those expressed.  If a QAP takes actions outside the limits of their expressed authority, and the contractor performs services based upon QAP actions, QAP may be held personally liable for increased costs resulting from his/her improper actions.  The following scenarios show potential situations:
Example 1 - If QAP instructs a contractor to perform services which are not required by the contract, and the contractor submits a bill for the additional services, the QAP may be deemed personally liable and required to pay for those specific services from his/her own pocket.

Example 2 - If QAP, by actions or words, implies that the contractor should perform a service not called for by the contract, the QAP have exceeded his/her authority, and may be held personally liable for his/her actions.
In many cases, QAP may become victims of circumstances and in some cases, it happens quite by accident.  A casual conversation could be grounds for a misunderstanding. 
As trivial they may seem, all events should be documented and left up to the person with the authority to make a decision. The CO should be kept fully aware of all situations to avoid surprises that may put the government in jeopardy.
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· 
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2.4 Unauthorized Commitments

The FAR defines an unauthorized commitment as, “…an agreement that is not binding solely because the Government representative who made it lacked the authority to enter into that agreement on behalf of the Government.”
Can an unauthorized commitment be corrected?
In some cases these actions can be rectified.  A ratification is the act of approving an unauthorized commitment by an official who has the authority to do so.  Please note a ratification is a corrective action, not a cure to the problem of unauthorized actions.  Be aware that only certain actions can be ratified.  Those that cannot be ratified become the personal liability of the individual committing the act.

When can the ratifying authority ratify an unauthorized action?  

The following circumstances must exist before the ratifying authority can ratify an unauthorized action:

· Supplies or services were received and accepted by the government, or the government has or will get a benefit from the unauthorized action.

· The ratifying official has the authority to enter into a contractual commitment.

· The resulting contract would otherwise have been proper if made by a warranted contracting officer.

· The contracting officer reviewing the unauthorized commitment determines the price fair and reasonable.

· The contracting officer recommends payment and legal counsel concurs in the recommendation, unless agency procedures expressly do not require such concurrence.

· Funds are now, and were; available at the time the unauthorized commitment was made.

Unless all of these conditions are met, unauthorized actions on the government’s part will most likely result in QAP paying for them from their own pocket.

What is the ratification process?

The procedure for ratifying unauthorized acts is difficult, time consuming, and very embarrassing for the individual committing the unauthorized action.  The following describes the basic procedures involved in ratifying an unauthorized action:

· Statement of Facts: The individual who committed the unauthorized act must prepare a statement of pertinent facts plus all relevant documents/records.  The package must be reviewed and signed by the individual's commander and forwarded to the chief of the contracting office.

· Commander's Actions: The commander's request for ratification must include a statement of disciplinary action taken, if any, and steps taken to prevent any further occurrence.

· Contracting Officer Actions: The contracting officer will: (1) review and determine adequacy of facts, records, and documentation; (2) prepare a statement of facts; (3) obtain review for legal sufficiency; and (4) state whether the price involved is fair and reasonable.

· Ratification Authority: After legal review, the file is forwarded to a ratification authority.  The individual having ratification authority, usually the Wing, Vice Wing, or Numbered AF Commander, may ratify the action if it is in the best interest of the government.


- 
If Approved: If the file is approved for ratification, it is returned to the contracting officer who will prepare the necessary purchase documents for payment purposes.

 
- 
If Not Approved: If the file is not approved, the contracting officer will notify the contractor of the Government's decision and the contractor is then free to seek reimbursement (through courts or other available methods) from the person who committed the act.

When considering a ratification, the ratifying official views the best interest of the government as the primary consideration.  The fact that the ratification may be getting a person out of trouble is not a consideration.
2.5 Release of Information

I often get requests for information about the contract I’m responsible for surveilling.  Is it ok to release this information?

This section is broken down into two topic areas:

1. General information and
2. Advance acquisition information.  
We will cover release of information pertaining to contract specifications, interpretations of contract terms and conditions, personnel/employees, advance acquisition data, and any other information pertaining to a contract, contractor, and employees of the government and the contractor.  Since we can’t cover all aspects of this broad topic, we believe it is important to make QAP aware of how improper release of certain information to unauthorized persons can become embarrassing, damaging to the government, and in some cases illegal.

General Information

Representatives of the government, contractors, or other personnel may ask for information concerning a contract.  They may also ask about the contractor, his employees, or other information related to a QAP’s work.  In most cases, such requests are innocent and answerable.  However, there are times when release of certain contractual information to unauthorized personnel can be prejudicial to the Government, or in extreme cases, illegal for release to certain people or activities.

Regardless of the circumstances, if a QAP is not sure about answering a question or releasing information, they should ask the contracting officer.  NEVER HESITATE TO ASK!

Advance Acquisition Information 

Government personnel are not authorized to release certain information about proposed acquisitions to anyone who does not have proper authorization to have it.  In advance acquisition planning, we cannot discuss or release information concerning specific topics of the acquisition to anyone without a valid “need to know”.

Many of the rules regarding what is and what is not releasable have changed considerably with the FAR Part 15 rewrite, AFI 63-124 and case law surrounding the FOIA.  Many items once considered off-limits are now shared freely with contractors as part of the presolicitation phase, market research and debriefing.  Discuss this issue with your contracting officer to get further guidance.
 Any information falling within any of these areas can be released ONLY at the direction of the contracting officer.  Some key points to remember are:

· Information cannot be provided to one contractor that is not provided or available to all prospective contractors
· One contractor cannot be given information in advance of other contractors.  
· Do not give information to one contractor that will provide him any advantage over another current or prospective contractor.

When asked for any information that might fall into any of these questionable categories, direct the contractor to a contracting officer.  Do not take a chance - always send the inquiry to a contracting officer.

What is the Freedom of Information Act (FOIA)?

FOIA specifies how federal agencies will make their records available for public review (upon request), sets time standards for compliance actions, and details those records that are exempted from public disclosure.

An AF service contract is a public document.  The reports that a contractor must submit in compliance with the terms and conditions of a service contract are likewise public documents with certain exceptions.  Some of the types of things exempted are:

· Classified information

· Trade secrets and confidential commercial or financial 

Information (sometimes referred to as proprietary information)

· Interagency or intra-agency memoranda or correspondence

· Personal and medical information pertaining to an individual

If a contractor requests information under the provisions of the Freedom of Information Act (FOIA), immediately refer him to the contracting officer or base official designated to process FOIA requests.  The key word is "immediately.”  There are specific time constraints on responding to a request for disclosure of public information.

REMEMBER:  IT’S NOT YOUR JOB TO DETERMINE IF INFORMATION IS RELEASABLE - ALWAYS REFER INQUIRIES TO THE CONTRACTING OFFICER OR YOUR BASE FOIA MONITOR.

UNIT 2

REVIEW QUESTIONS
INSTRUCTIONS FOR QUESTIONS: Answer the questions by inserting or providing a short answer for each of the following:
1.  Where can QAP obtain clarification on ethics and related statutes?

2. What is the difference between a bribe and a gratuity?

3.  Define a service contract. 

4. What are the three concepts prescribed by OMB Circular A-76 for acquiring services?

5.  What is the objective of a most efficient organization (MEO)?

6.  What is the difference between implied authority and expressed authority?  What type of authority do QAP have?

7.  The _________________is the only one authorized to enter into contracts on behalf of the government.  

8.  Define an unauthorized commitment.

9.  A _________________________ is the act of approving an unauthorized commitment.

10.  If a contractor requests information under the Freedom of Information Act from a QAP what action should the QAP take?
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