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UNIT 9

CONTRACT ADMINISTRATION
OBJECTIVES:

a. Explain post-award conference

b. Explain the contract modification process

c. Explain the Contract Disputes Act

d. Explain Alternate Dispute Resolution

e. Describe actions involved with termination

9.0   Chapter Introduction

“We strongly encourage planning, requirements and acquisition offices throughout the Air Force to more openly communicate with industry…” Assistant Secretary of the Air Force (Acquisition) Jun 97

In this current era of downsizing and outsourcing, we rely more heavily on contractors to help us perform our mission.  Therefore, it is important to consider the contractor as part of our Air Force Team.  In order to do this we must have open communication with industry.  Open communication during actual contract performance is key to successful mission accomplishment.

During contract performance, the emphasis of industry participation shifts from that of many industry participants to focusing on the relationship between government and a specific contractor.  During this phase, the contractor should assign appropriate representatives to work with government representatives to ensure proper execution of the contract.  

This course has focused on quality assurance and the activities required to assure that the government only pays for what it has received.  In the background of all this very visible part of the contracting process there are numerous support functions that must also be accomplished or the contract and the service contracted for will not meet the needs of the requesting agency/customer.  Administration of a contract is a vital and necessary requirement; therefore, it is imperative that all personnel involved in the requirement, from requirements identification, through contract award and administration, are represented on the BRAG.  It is incumbent upon quality assurance personnel to understand contract administration and their role in this process.

Each of the parties to the contract incurred legal obligations and acquired legal rights when the contract was signed.  The government uses contract administrations in order to ensure that all parties, government as well as contractor, meet the contract terms and conditions.

What is the quality assurance personnel’s role in contract administration?

Contract quality assurance was covered in Unit 8; however, in order to perform effectively as part of the BRAG and contract administration team, there are some terms and procedures that quality assurance personnel must be familiar with.  These include the use of contract clauses, reporting and documentation requirements associated with payment terms and conditions, options, modifications, terminations and contract disputes.  

All of these subjects will be covered in subsequent sections of this chapter.

9.1 Post Award Conference

What is the purpose of a post-award conference?

The post-award orientation is held prior to the contractor beginning performance and is conducted to insure that the contractor and the government have a complete understanding of the role of each party in the contract relationship. The responsibility of conducting and setting up a post-award conference also belongs to the contracting officer.  At this conference all interested parties gather to discuss the contract and the Statement of Work (SOW).  This type of discussion aids both the contractor and the government to (1) achieve a clear and mutual understanding of contract requirements, terms, and conditions; and (2) identify and resolve potential or actual problems.  However, it is not a substitute for a contractor fully understanding the requirement, nor is it to be used to alter the final agreement arrived at in any negotiations leading to contract award.

Is a formal post-award conference always necessary?

The decision to conduct a post-award conference is up to the contracting officer in accordance with Federal Acquisition Regulation (FAR) Part 42.  In some circumstances, a letter or other form of written communication to the contractor may be adequate post-award orientation in lieu of a conference.  The letter should identify the government representative responsible for administering the contract and cite any unusual or significant contract requirements.  In this case, the contracting officer may still want to convene a meeting of government representatives to outline their respective roles and responsibilities.

Some factors to take into consideration when deciding to hold a post-award conference include:

· Nature and extent of the pre-award survey and any other prior discussions with the contractor

· Type, value, and complexity of the contract

· Contractor’s performance history and experience with the service

When should the post-award conference be held and who should attend?

The conference should be held as soon as possible after contract award and always prior to commencement of work.  Normally, it should be scheduled at the date and time acceptable to the contractor and then arranged with other attendees, usually the contracting officer, functional director/functional commander, quality assurance personnel, base fire department representative, ground safety representative, security forces and the contract administrator.  In short, anyone who has an active interest in the successful completion of the contract should be invited.

What should be discussed at the post-award conference?

The post-award conference gives everyone the opportunity to clear the air about any questions concerning the contract.  A good post-award conference demonstrates to the contractor that the government expects to get what is contracted for, that the contractor is responsible for that service, and the government will commit people and resources to assure that result.  All issues discussed during the post-award conference shall be included in a summary report issued by the contracting officer.  A DD Form 1484, Post-Award Conference Record, may be used for this record.

This conference should also be used to ensure everyone clearly understands the role and authority of all government participants during contract performance. It is important for all personnel to understand that the contracting officer is the only individual authorized to make changes to the contract.  Participants without the authority to bind the government shall not take action that in any way alters the contract or obligates the government.  Any change to the contract that results from the postaward conference shall be made only by a contract modification referencing the applicable terms of the contract.  

Finally, the post-award conference is an ideal setting to discuss formal or informal partnering agreements, use of contractor metrics and the importance and use of past performance information.  

9.2 Contract Modifications

How are changes in a contract effected?

The subject of contract changes often initiates various levels of anxiety among contracting and quality assurance personnel.  When the contract is written, future changes in contract requirements may be required. Changes to the contract are accomplished through a legal process known as contract modification. "Contract modification" means any written change in the terms of a contract.  These changes can be accomplished by either unilateral or bilateral actions.

Who has the authority to issue contract modifications?

Only contracting officers acting within the scope of their authority are empowered to execute contract modifications on behalf of the Government. Other Government personnel shall not –

1) Execute contract modifications;

2) Act in such a manner as to cause the contractor to believe that they have authority to bind the Government; or

3) Direct or encourage the contractor to perform work that should be the subject of a contract modification.

Any proposed change must be sent to the contracting officer for action. Both the government and the contractor are then required to submit cost estimates/proposals for the proposed changes (even if there are no cost changes).  The CO will then review the change/proposal, and the cost estimate, and then negotiate appropriate consideration for the change that is agreeable to both parties.  If the contractor and CO cannot agree on the terms of the modification, the CO has the authority (in most cases) to make a determination of a fair and reasonable change to the contract.  Based upon this determination, the CO can direct the contractor to adopt the change and then work out any disagreements at a later time (in accordance with the Disputes clause of the contract.)  The contractor has the right to disagree with a contracting officer’s decision and use the appropriate legal means to dispute a modification.  The Contract Disputes Act will be discussed in the next section of this chapter.

What is a unilateral modification?

A unilateral modification is a contract modification that is signed only by the contracting officer. Unilateral modifications have several uses.

The first is to make administrative changes. Administrative change means a unilateral (see FAR 43.103(b)) contract change, in writing, that does not affect the substantive rights of the parties (e.g., a change in the paying office or the appropriation data). 

Unilateral modifications are also used to issue change orders.  A change order is a written order signed by the contracting officer, directing the contractor to make changes.  The "Changes" clause authorizes the contracting officer to order a contract change without the consent of the contractor.  The change order will normally be used either when the government is unable to reach agreement with the contractor through negotiations, or when time does not allow for negotiations and the change must be made to the contract for the good of the government.

Changes -- Fixed Price (Aug. 1987)

(a) The Contracting Officer may at any time, by written order, and without notice to the sureties, if any, make changes within the general scope of this contract in any one or more of the following: 

1) Description of services to be performed. 

2) Time of performance (i.e., hours of the day, days of the week, etc.). 

3) Place of performance of the services. 

(b) If any such change causes an increase or decrease in the cost of, or the time required for, performance of any part of the work under this contract, whether or not changed by the order, the Contracting Officer shall make an equitable adjustment in the contract price, the delivery schedule, or both, and shall modify the contract. 

(c) The Contractor must assert its right to an adjustment under this clause within 30 days from the date of receipt of the written order. However, if the Contracting Officer decides that the facts justify it, the Contracting Officer may receive and act upon a proposal submitted before final payment of the contract. 

(d) If the Contractor's proposal includes the cost of property made obsolete or excess by the change, the Contracting Officer shall have the right to prescribe the manner of the disposition of the property. 

(e) Failure to agree to any adjustment shall be a dispute under the Disputes clause. However, nothing in this clause shall excuse the Contractor from proceeding with the contract as changed. 

(End of clause) 

The contracting officer can make changes "within the general scope" at any time pursuant to the "Changes" clause.  The meaning of these words has caused a considerable amount of confusion.  However, the courts have given us some guidance on the meaning of these words.

What is meant by “within the general scope” of a contract?

In 1922, the Supreme Court said that work within the general scope is that work which "should be regarded as fairly and reasonably within the contemplation of the parties when the contract was entered into".  In essence, the basic standard is whether the modified contract was essentially the same work as the parties bargained for when the contract was awarded.

What is meant by “definition of services to be performed?

The first of these areas allows the contracting officer to make changes in the definition of the services to be performed.  This means that changes can be made to the Statement of Work provided the service remains essentially the same.  For example, if we have a refuse collection contract, we might change the pickups from dumpsters to government provided garbage cans that will be placed at curbside.

What is meant by “time of performance?”

The second area considered in the clause states that changes can be made in the time of performance.  In other words, we can change the hours of the day, the days of the week, or other times when we want the contractor to perform.  For example, with a food service attendant's contract, experience may show that a lot of personnel are unable to eat in the dining hall.  Because of this, the contracting officer may have the contractor open the dining hall an hour earlier; i.e., at 1100 instead of 1200.

What is meant by Place of Performance?

The last area where changes can be made is in the place of performance.  Again, provided we receive essentially the same service, we can change the place where the contractor performs.  For example, if your civilian personnel office is moved to a different building and they have been receiving contracted custodial services, then the contracting officer can have the contractor discontinue the service in the original building and start performance in the new building.

Will the contractor be reimbursed for these unilateral changes?

Issuing a change order under the terms and conditions of the contract has some effect on the price of the contract by altering the performance of the contractor.  As a result, the clause requires that an equitable adjustment be made in the contract price, delivery schedule or both.  In all cases, the equitable adjustment resulting from a change order must be addressed in a written contract modification and definitized with a supplemental agreement, also called a bilateral modification.  An equitable adjustment may adjust the price of the contract up or down.

Unilateral modifications are also used to make changes authorized by clauses other than a changes clause (e.g., Property clause, Options clause, Suspension of Work clause, etc.) and are used to issue termination notices.
What is a bilateral modification? 

A bilateral modification (supplemental agreement) is a contract modification that is signed by the contractor and the contracting officer. Bilateral modifications are used to –

· Make negotiated equitable adjustments resulting from the issuance of a change order;

· Definitize letter contracts; and

· Reflect other agreements of the parties modifying the terms of contracts.

A bilateral modification, commonly termed supplemental agreement, simply means the contractor and the government are aware of the changes and have agreed in writing to the changes.  A supplemental agreement is defined as any contract modification that is accomplished by the mutual action of the parties.  This means the supplemental agreement is a bilateral action because the modification is signed by the contractor and the contracting officer.

When modifying government contracts, the supplemental agreement is the preferred type of modification.  This is because both parties must agree to the changed terms and conditions (i.e., contract price, delivery dates, etc.) before the modification is effective.  The authority for issuing a supplemental agreement stems from the contract in the form of a contract provision or clause contained in the original contract.

How are Quality Assurance Personnel involved in the modification process?

Quality Assurance Personnel may be involved in the modification process in the following areas:

· Identifying the required change(s)

· Preparing documentation on the proposed change(s)

· Preparing government cost estimate(s)

· Advising the CO on technical aspects of the change(s)

· Participating in reviews of contractor technical proposals

· Participating in actual negotiations of the change(s)

· Other support functions as required by the CO

9.3 Contract Disputes Act

What if the contractor does not agree with the Contracting Officer’s decision?

All contracts contain a "Disputes" clause, which provides an administrative and legal remedy for settling contract issues brought about by disagreement between the contracting parties.  Regardless of the remedy used to settle the disagreement, contract performance must continue.

The disagreements that result in a dispute could arise from a multitude of reasons.  Some of the most common disagreements are derived from a change order given to the contractor or when attempting to negotiate a supplemental agreement.  Disagreements that might arise are disagreements over changes in the contract price, whether a directed change is within the general scope of the contract, whether the work meets the standard in the Statement of Work, or whether parts of the Statement of Work are subject to interpretation.

Once a disagreement surfaces, the matter should be immediately referred to the contracting officer.  The government’s policy is to try and resolve all contractual issues in controversy by mutual agreement at the contracting officer’s level.  The contracting officer will study the issue at hand to develop a government position.  This could involve Quality Assurance Personnel because of the technical knowledge about the service being performed.  After the government position has been established, the contracting officer will attempt to negotiate a settlement with the contractor.  If the contracting parties come 

to an agreement during the negotiations, the agreement is reflected in a modification and the issue is settled.

If the contracting parties are unable to reach an agreement through negotiations, the contracting officer must issue a final decision.  This decision addresses all of the circumstances and facts surrounding the issue of the contract change.  The decision must be fair to both the contractor and the government.  Before transmitting the decision to the contractor, the contracting officer must send the decision to the Staff Judge Advocate for review.  If this review substantiates the validity of the decision, the contracting officer will transmit the final decision to the contractor, with a return receipt requested.

Upon receipt of the contracting officer's final decision the contractor has several options.  The first option available to the contractor is to agree with the contracting officer's decision and continue performing in accordance with the decision.  If the contractor disagrees with the decision, other options are available.  One of these options is to appeal the contracting officer's decision to the Armed Services Board of Contract Appeals (ASBCA) within 90 days after receiving the decision.  The other option available to the contractor is to file suit in the U.S. Claims Court within 12 months of receiving the decision.

If the contractor elects either of these options, Quality Assurance Personnel may become actively involved in the dispute.  This involvement could range from providing technical advice to the contracting officer, delivering to the contracting officer all documentation concerning the contractor’s performance, to providing testimony in a federal court.  This is why it is especially important for Quality Assurance Personnel to document all contractor performance, good and bad.  Again, regardless of the option chosen by the contractor, performance must continue under the contract as directed in the contracting officer's final decision.

9.4 Alternate Disputes Resolution

What is ADR? 

ADR is shorthand for the term Alternative Dispute Resolution. ADR techniques include a collection of settlement techniques that usually, but not always, include the use of a third-party neutral. 

ADR is being encouraged by the President and Congress as part of an effort to make the Federal Government operate in a more efficient and effective manner and to encourage, where possible, consensual resolution of disputes and issues in controversy involving the Federal Government.  Air Force Policy Directive, number 51-12 titled Alternative Dispute Resolution, became effective April 1, 1999. According to AFPD 51-12, 

"It is Air Force policy to voluntarily use ADR to the maximum extent practicable and appropriate to resolve disputes at the earliest stage feasible, by the fastest and least expensive method possible, and at the lowest possible organizational level."

The goals of ADR are to:

· Promote voluntary informal and consensual dispute resolution

· Promote creative, efficient and sensible outcomes in dispute resolution

· Reduce the tangible and intangible costs, in time and resources, associated with dispute resolution.

There are a number of different ADR techniques and most are very different from one another. Some ADR techniques, like mediation, are designed to help parties overcome impasses resulting from strong emotions on behalf of one or both of the parties. In other cases, the parties simply have differences of opinion regarding the strengths of their positions. If so, some ADR techniques will provide the parties with a non-binding opinion regarding the strengths and weaknesses of their cases. One or both sides can use these non-binding ADR techniques to help reach a principled and justifiable settlement. The trick to the proper use of ADR is identifying the barriers to negotiation and choosing the right type ADR process to help overcome those barriers. 

In the Air Force, we like to refer to ADR as "appropriate" dispute resolution. Why? We believe that the term "Appropriate Dispute Resolution" places the proper emphasis on what we are trying to achieve -- a system that helps us resolve contract controversies at the lowest level and the earliest time with the lowest possible transaction costs. While ADR will be our first choice when we reach impasse, there may still be contract controversies that can and should be decided through litigation.

The chart below provides a framework for organizing your thinking about ADR. From left to right is the continuum of dispute resolution, ranging from unassisted negotiation on the left, to litigation on the right. In between these two extremes are a number of settlement procedures that collectively are referred to as ADR. 

As indicated in the shaded area near the top of the chart, ADR techniques fall into three broad categories based on the type of assistance the disputant needs: 1) negotiation assistance; 2) outcome prediction; or 3) a binding decision. Moving from left to right, the chart depicts increasingly adversarial, costly and time-consuming modes of dispute resolution. Equally important, moving from left to right; the parties find themselves losing their ability to control the process and its outcome. In fact, once you cross over the bold black line, you cross from non-binding resolutions to binding ones. 

	
	ALTERNATIVE DISPUTE
RESOLUTION
	


	Non-Binding
	
	Binding

	Unassisted Negotiations
	Assisted Negotiations
	Outcome Prediction Assistance
	
	Binding ADR
	Public Adjudication 

	
	Mediation 

Structured-Settlement Negotiations 

Mini-Trial
	Early Neutral Evaluation 

Settlement Judge Procedures at the ASBCA 

Dispute Review Boards
	
	Binding Arbitration 

Summary Trial with Binding Decision
	Court of Federal Claims 

Boards of Contract Appeals 

Federal Circuit 

Supreme Court


The objective of using ADR procedures is to increase the opportunity for relatively inexpensive and expeditious resolution of issues in controversy. Essential elements of ADR include –

1) Existence of an issue in controversy

2) A voluntary election by both parties to participate in the ADR process

3) An agreement on alternative procedures and terms to be used in lieu of formal litigation and

4) Participation in the process by officials of both parties who have the authority to resolve the issue in controversy.

If the contracting officer rejects a contractor's request for ADR proceedings, the contracting officer shall provide the contractor a written explanation citing the specific reasons that ADR procedures are inappropriate for the resolution of the dispute. In any case where a contractor rejects a request of an agency for ADR proceedings, the contractor shall inform the agency in writing of the contractor's specific reasons for rejecting the request.  ADR procedures may be used at any time that the contracting officer has authority to resolve the issue in controversy. 

For more information on ADR, please refer to the following sources:

Administrative Disputes Act of 1996

DOD 5145.5, Alternate Dispute Resolution, April 22, 1996

AFPD 51-12, Alternate Dispute Resolution, April 1, 1999

FAR 33.204

http://www.adr.af.mil
http://www.afpubs.hq.af.mil/pubfiles/af/51/afpd51-12/afpd51-12.pdf
http://safaq.hq.af.mil/contracting/toolkit
9.5 Terminations

How does the government end a contract prior to expiration of the term of that contract?

The contracting officer may terminate the contract, when in the best interest of the government.  There are three types of terminations: termination for default, termination for convenience and termination for cause.  Quality Assurance Personnel should have a broad understanding of the three types of terminations and their implications.
When does the Contracting Officer Terminate for Default?

A contracting officer will normally use the Termination for Default clause when the contractor has not fulfilled his obligations under the contract.  The primary reason for terminating a contractor for default is unsatisfactory performance.

Under what authority does the Contracting Officer Terminate for Default?

The "Default" clause of the contract gives the government the unilateral right to terminate the contractor because of a failure.  The first paragraph of the clause gives three instances in which the government may terminate.  First, the contractor fails to perform the services within the time specified or any extension thereof.  Secondly, the contractor fails to make progress so as to endanger performance of the contract in accordance with its terms.  Third, whenever the contractor fails to perform any other provision of the contract.

In either of the last two instances, the clause states the contracting officer cannot terminate the contractor without giving the contractor a minimum of ten days to cure the failure.  This notification can be a "Cure Notice", provided time remains in the performance period to allow for the cure notice, or a "Show Cause Notice", when time does not remain for the cure or when the contractor fails to cure a condition made known previously.

The reason the government is required to notify the contractor prior to termination is to ensure that the contractor has not encountered an excusable delay.  The clause defines an excusable delay as one that is beyond the control and without the fault or negligence of the contractor.

If the contractor claims to have encountered an excusable delay, the contracting officer must review the facts and circumstances prior to determining if the delay was excusable.  The CO cannot terminate the contractor if the delay was found to be excusable.  Furthermore, the CO must give the contractor time equal to the delay.  However, if the delay was not excusable, the CO can terminate the contractor for default and charge the contractor any costs over the original price we incurred in obtaining the required services.

When would the government terminate a contract for convenience?

Normally, if there is no longer a requirement for the contract, then the contract is terminated for the convenience of the government.  Requirement changes, non-availability of funds and technical advancements are reasons for terminating a contract for the convenience of the government.

When the government terminates a contract for convenience, the contractor may be entitled a settlement of cost as a result of the termination.  The CO is required to send a contractor a termination notice, informing the contractor of their rights.  The contractor is required to submit a proposal for the settlement within one year of the effective date of the termination notice.  Once the proposal is received, the contracting officer and the contractor negotiate the settlement.  Quality Assurance Personnel may be involved in the settlement process as a technical expert for the CO.

Terminations for Convenience for commercial items differ only by how the settlement costs are determined.  When the contracting officer terminates a contract for commercial items for the government’s convenience, the contractor shall be paid –

· The percentage of the contract price reflecting the percentage of the work performed prior to the notice of the termination, and

· Any charges the contractor can demonstrate directly resulted from the termination.  The contractor may demonstrate such charges using its standard record keeping system and is not required to comply with the cost accounting standards or the contract cost principles in Part 31.  The government does not have any right to audit the contractor’s records solely because of the termination for convenience.

When does the contracting officer terminate for cause?

Terminations of commercial items under this clause differ from Terminations for Default under FAR Part 49 in that contractors are required to notify the government of any excusable delays, thereby eliminating the need to issue a show cause notice.  However, the contracting officer must still issue a cure notice for reasons other than late delivery.

Remedies under the Termination for Cause clause also differ.  The government’s rights after a termination for cause shall include all the remedies available to any buyer in the marketplace.  The government’s preferred remedy will be to acquire similar items from another contractor and to charge the defaulted contractor with any excess reprocurement costs together with any incidental or consequential damages incurred because of the termination.

When a termination for cause is appropriate, the contracting officer shall send the contractor a written notification regarding the termination.  At a minimum, this notification shall –

· Indicate the contract is terminated for cause

· Specify the reasons for the termination

· Indicate which remedies the government intends to seek or provide a date by which the government will inform the contractor of the remedy, and
· State that the notice constitutes a final decision of the contracting officer and that the contractor has the right to appeal under the Disputes clause.

Generally, the parties should mutually agree upon the requirements of the termination proposal.  The parties must balance the government’s need to obtain sufficient documentation to support payment to the contractor against the goal of having a simple and expeditious settlement.

9.6 Summary


Contract administration is the action taken by the government to assure timely and satisfactory performance by the contractor.  Some of these actions have been covered briefly in this unit and did not take into consideration the various policies of the different commands.  If Quality Assurance Personnel have specific questions in this area, they should contact the contracting officer in charge of the contract at their base.

Unit 9

Review Questions

INSTRUCTIONS:   Supply the best answer for each of the following items.

1. When is a post-award conference required for service contracts?

2. Define the term “modification”.

3. List the two types of modifications the government uses.

4. How are QAPs involved in the modification process?

5. When would a change order be used?

6. What are the three areas the “Changes” clause identifies where changes can be made?

7. Which contract clause is used to resolve disagreements between the contracting parties?

8. Under the provisions of the Default clause, how many days does the contractor have to cure an unsatisfactory condition, which affects performance?

9.  Give at least three reasons to terminate a contract for convenience?
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